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Introduction

I thought: genocide is so easy to commit
because people don’t want to believe it
until after it happens.

History cannot be separated from violence, and the annihilation of whole popula-
tions is “an age-old phenomenon”? usually tied to processes of territorial expansion
or the consolidation of power. “Genocide,” the term that describes violence applied
to annihilate a certain group of people within a given economic, cultural, ethnic,
gendered, geographical, political, religious, and/or social context,® was coined by
the Polish lawyer Raphael Lemkin (1900-1959), who “succeeded in getting his
‘crime of crimes’ defined by the United Nations in an international convention,”
and ever since his terminology was applied in the UN’s Genocide Convention
(1948), “[e]very account of genocide pays lip-service to his achievements.”* Never-
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theless, Lemkin “warned against a narrow interpretation of his new term,”” and a

larger study project Lemkin had begun to work on was supposed to extend the def-
inition of victim groups and motivations for genocidal violence.® The project, how-
ever, was never finished, and Lemkin’s early death prevented him from further
remarks about a clarification of his thoughts on this matter. It was the experience
of and the reports about the Second World War and the Holocaust that, in a way,
triggered Lemkin’s endeavor to “document German war crimes. He came to the
view that these crimes were so barbarous that they went beyond the acts that had
been rendered criminal by the framers of the relevant international law.”” Lemkin
had realized that the existent law was not suitable for crimes of such magnitude
and cruelty, although he considered genocide “to be a generic concept because he
believed that wars of national extermination had occurred throughout history” and
therefore “treated . . . any systematic policy designed to undermine the way of life
of a people [as genocide].”® Although the definition Lemkin proposed and its legal
implementation into the UN Genocide Convention was an important success, and
not just for the lawyer himself, who had relentlessly worked to achieve this goal, it
has also been remarked that the terminology applied to describe genocide is some-
how limited and insufficient. For instance, the Argentinian historian Daniel Feier-
stein argued that

the concept of genocide is essentially problematic. The term “genocide,” as coined by Lem-
kin, is a hybrid between the Greek root genos (family, tribe, or race) and the Latin suffix -
cide (killing), but its exact meaning and translation into other languages remain controver-
sial. Does genos refer to a common tribal origin, to genetic characteristics transmitted from
generation to generation, or simply to certain features shared by a group? All these mean-
ings are present in the Greek word genos and its Latin derivative gens denoting a family
clan.®

If one considers the fact that “[hJumanity has always nurtured conceptions of so-
cial difference that generate a sense of in-group versus out-group, as well as hier-
archies of good and evil, superior and inferior, desirable and undesirable,”’® one
has to think about the role of these different concepts of segregation and exclu-
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siveness when debating possible shortcoming of the concept of genocide as it was
formulated politically in the late 1940s. Is it still up-to-date? Is it too broad — or is
it broad enough? Should it be adjusted to better match the 21st century and the
forms of “genocidal” violence we can observe but which do not fully comply with
the definition in place?

There is also the question of whether we should further define genocide in ac-
cordance with the victimology or with a focus on the perpetrators and their motives
instead, as Frank Chalk and Kurt Jonassohn have proposed.” There are, without any
doubt, shortcomings or exceptions for all theoretical concepts, but the debate about
genocide seems to be particularly important, as genocidal crimes and their com-
memoration as such have important implications for all aspects of human life and
all involved parties. Should “gendercide” or “politicide,” to name just two categories
for specific victim identities, be considered as different from genocide, with regard
to the motivation upon which the violence of the perpetrators is based, or should
they be considered a subcategory of genocide, even if violent crimes in these catego-
ries are often not perceived as genocide?'* Lemkin might have struggled with simi-
lar questions, but in the end, the political map of the early Cold War prevented a
broader definition of genocide, regardless of whether Lemkin might have hoped for
one. Ultimately, he must have been happy to achieve what he could, but this does
not mean that we have to keep his definitional groundwork untouched. This chapter
will therefore take a closer look at Lemkin’s ambition and work before discussing
some theoretical shortcomings of the UN Genocide Convention to show the extent to
which the concept, like every other historical source, is related to its chronological
context and therefore may no longer be proper enough to be kept unchanged.

Lemkin’s Ambition

Raphael Lemkin “was not a trained social theorist or historian, but a lawyer, ac-
tivist and independent researcher,” but his own experiences, during the Second
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World War in particular, made him interested in finding a political and legal an-
swer to the crimes of the recent past. Consequently, he provided “the basis of a
powerful sociological concept,” and the “broader framework of his thinking re-
flected his relationship with the intellectual currents of his particular time.”™ As
a lawyer, Lemkin had tried earlier to adjust the existent law to match modern
forms of crimes and their perception within or by society.* At the International
Conference for Unification of Criminal Law in Madrid in 1933, he proposed to ac-
knowledge two new forms of crime: 1) “barbarity, consisting in the extermination
of racial, religious or social collectives” and 2) “vandalism, consisting in the de-
struction of cultural and artistic works of these groups.”*> However, Lemkin’s
work was soon interrupted by the rise of National Socialism in Germany and the
invasion of Poland in September 1939, due to which “[t]he prosperous interna-
tional lawyer suddenly became an internally displaced refugee.”

His experiences after 1939 led Lemkin’s interest in a different direction. His
famous book Axis Rule in Occupied Europe was published in 1944, and its first
part was related to “genocide’ — a new term for the physical destruction of na-
tions and ethnic groups.””” Lemkin introduced genocide as “a new term and new
conception for the destruction of nations.”™® With regard to the question of geno-
cidal violence, however, which is the main topic of the present volume, one could
ask if a nation can be destroyed without the physical destruction of its people. In
particular, the concept of “identicide,” which is not solely limited to the violent
annihilation of the physical bodies or cultural artifacts of an ethnic or national
community but the identity of a people, e.g., by prohibiting and thereby destroy-
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ing a native language, would need to consider different forms of violence.® Not
all of these would be physical or war-related, and some of the violent means for
the genocidal destruction of identity would be applied by states, governments,
and other individuals in their daily communication and acceptance of anti-
minority-oriented practices.”’ For Lemkin, the coordination of genocidal violence
or the means that made it possible was an essential point: “Generally speaking,
genocide does not necessarily mean the immediate destruction of a nation, except
when accomplished by mass killings of all members of a nation. It is intended
rather to signify a coordinated plan of different actions aiming at the destruction
of essential foundations of the life of national groups, with the aim of annihilating
the groups themselves.”* The forced assimilation of people who through this pro-
cess would lose their national identity, i.e., “identicide,” would then naturally be
counted as genocide and thereby increase the cases we would officially consider
as such. “The objectives of such a plan,” Lemkin continues in his evaluation,
“would be the disintegration of the political and social institutions, of culture, lan-
guage, national feelings, religion, and the economic existence of national groups,
and the destruction of the personal security, liberty, health, dignity, and even the
lives of the individuals belonging to such groups.”® According to Lemkin, geno-
cide would also first destroy existent nations to then replace them with the perpe-
trator’s, a strategy Nazi Germany pursued with their violent actions, “[b]ecause
the imposition of this policy of genocide is more destructive for a people than in-
juries suffered in actual fighting, the German people will be stronger than the
subjugated peoples after the war even if the German army is defeated. In this re-
spect genocide is a new technique of occupation aimed at winning the peace even
though the war itself is lost.”*
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In the latter regard, Lemkin was partially wrong, especially since the rule of
the Nazi regime had repercussions for German society as a whole and the Jewish
community in particular that have lasted until today. He could not have predicted
how the war would end in 1945, but he further systematized the way the Germans
committed genocide in the occupied parts of Europe according to different forms
of genocide, e.g., political or religious ones:

The above-described techniques of genocide represent an elaborate, almost scientific, sys-
tem developed to an extent never before achieved by any nation. Hence the significance of
genocide and the need to review international law in the light of the German practices of
the present war. These practices have surpassed in their unscrupulous character any proce-
dures or methods imagined a few decades ago by the framers of the Hague Regulations. No-
body at that time could conceive that an occupant would resort to the destruction of nations
by barbarous practices reminiscent of the darkest pages of history.?*

The sheer level of destruction and violence that could be observed in the territo-
ries Germany had invaded and occupied, especially the “destruction of the Euro-
pean Jews,”” forced Lemkin to engage with the German crimes to find a new
legal category to describe what had been happening in Europe since 1939 - or,
with regard to antisemitic violence, even since 1933 — under Nazi rule. His work
brought attention to this problem, as it provided, as one reviewer remarked,
“[n]ot a pleasant record . .. of how a tyranny under the guise of law engulfed
substantially an entire continent.”*® The importance of Lemkin’s study, as another
reviewer noted, “lies in its being the first attempt to present a systematic picture of
Axis government in occupied Europe”®” while at the same time coining a new term
for the German policy in relation to the mass killing of Europe’s Jewish population
and other victim groups. His theoretical reflections about genocide were consid-
ered “[o]ne of the most original and important chapters of the book.”®® This view
was often shared, and Lemkin’s endeavor was praised and appreciated because, as
one review put it, “his pioneering contribution in collecting the material and setting
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up a useful frame of reference for the future exploration of the Hitlerite system of
management in occupied lands deserves full credit.”*

Lemkin’s study, elsewhere described as a kind of “prosecutor’s brief,”*° was
perceived as a valuable work for the Allies, who would have to deal with the legal
prosecution of the leading Nazis after the war. The documents that Lemkin pro-
vided would be especially useful, as “the skeptical reader will find indisputably
recorded the actual nature of the Axis military government which has been one
monstrous crime against humanity.”*! Arthur Leon Horniker, who reviewed Lem-
kin’s book, agreed with the evaluation presented therein, namely that “the entire
German people [were] responsible”®* for the crime of genocide, as they allowed
the Nazis to take over and control the country, even leading it into an aggressive
war against other European nation-states. The book consequently had several im-
plications with regard to the description, perception, and prosecution of the
crimes committed by the Third Reich in the years of its existence. This informa-
tion was valuable for the “peace-makers,”** who now had to use the provided ma-
terial and gather more evidence against the National Socialist regime and its
remaining representatives to prepare the latter’s legal prosecution.

After the publication of Axis Rule in Occupied Europe, Lemkin did not rest but
continued his quest to promote “genocide” as new terminology and a proper legal
category for the recent events. “The last war,” he stated, “has focused our atten-
tion on the phenomenon of the destruction of whole populations — of national,
racial and religious groups — both biologically and culturally.”** Two years after
the publication of his book, Lemkin posed an important question that would de-
termine his further activities until the UN Genocide Convention was signed
in December 1948:

Genocide is the crime of destroying national, racial or religious groups. The problem now
arises as to whether it is a crime of only national importance, or a crime in which interna-
tional society as such should be vitally interested. Many reasons speak for the second alter-
native. It would be impractical to treat genocide as a national crime, since by its very
nature it is committed by the state or by powerful groups which have the backing of the
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state. A state would never prosecute a crime instigated or backed by itself. By its very legal,
moral and humanitarian nature, it must be considered an international crime.®

He therefore tried to link the prevention of possible future genocides to the Char-
ter of the United Nations Organization, which “also provides for the international
protection of human rights, indicating that the denial of such rights by any state
is a matter of concern to all mankind.”®® Genocide needed to be something that, if
it could not be prevented in the first place, could at least be prosecuted and
would not be confined by national borders, behind which perpetrators might be
able to hide. Lemkin consequently proposed “that the United Nations as they are
now organized, together with other invited nations, enter into an international
treaty which would formulate genocide as an international crime, providing for
its prevention and punishment in time of peace and war.”*’

He also made a statement about the responsibility for genocidal violence and
its use, arguing that “[t]he liability for genocide should rest on those who gave and
executed the orders, as well as on those who incited to the commission of the crime
by whatever means, including formulation and teaching of the criminal philosophy
of genocide. Members of government and political bodies which organized or toler-
ated genocide will be equally responsible.”*® Lemkin thereby marked genocide as a
crime that was committed not only by those who used violence against the victims
but also by those who made the crime possible through the legitimization and pro-
vision of operational and contextual means. Views on genocidal violence therefore
needed to be broadened far beyond the direct victim-perpetrator relationship and
the actual violent act. The criminal nature of the action needed an expansion of the
perspective legislators and prosecutors would usually apply in such cases.

Though the experience of the Third Reich and the Holocaust changed Lem-
kin’s view, they needed to change the law as well because, as Lemkin emphasized,
“[t]he realities of European life in the years 1933-45 called for the creation of
such a term and for the formulation of a legal concept of destruction of human
groups.” The extant legal instruments no longer sufficed to prosecute and judge
those who had used violence that was not only destructive but also genocidal. For
Lemkin,

[TThe terms previously used to describe an attack upon nationhood were not adequate.
Mass murder or extermination wouldn’t apply in the case of sterilization because the vic-
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tims of sterilizations were not murdered, rather a people was killed through delayed action
by stopping propagation. Moreover mass murder does not convey the scientific losses of civ-
ilization in the form of the cultural contributions which can be made only by groups of peo-
ple united through national, racial or cultural characteristics.*’

The Nuremberg Trials showed that categories on which the prosecutors could for-
merly rely were no longer sufficient when facing crimes of a new level. From
Lemkin’s perspective, the experience of these trials against the remaining Nazi
elite “gave full support to the concept of genocide.”*" The new concept also al-
lowed prosecutors to punish the preparation of genocidal violence in the years
before the actual act of destruction took place, and Lemkin — and not only in this
regard — considered “Germany [as] the classical country of genocide practices.”**
The Polish lawyer consequently turned into an agent for his new concept in the
years after the Second World War and tried to persuade international policy-
makers that genocide needed to be sanctioned by international law.

Working for Justice

There was also a personal reason for Lemkin’s ambition: “the ghosts of his pa-
rents and the genocide victims Lemkin could not save lived deep within him and
spurred him to fight for the Genocide Convention.”** It took him years to adver-
tise and campaign for his concept before it became a legally accepted one that
would have an impact on the future, although not so much by preventing acts of
genocide but by providing the world community with the means to prosecute
such crimes. While he was actively looking for support, Lemkin recalled,

I started to devour books on the persecution of religious, racial, or other minority groups. I
was startled by the description of the destruction of the Christians by Nero. . . . I realized,
vividly, that if a Christian could have called a policeman to help he would not have received
any protection. Here was a group of people collectively sentenced to death for no reason
except that they believed in Christ. And nobody could help them. I became so fascinated
with this story that I looked up all the similar instances in history.**

In his later project to refine the concept of genocide, which will be discussed in
more detail later in this chapter, Lemkin included many different historical cases
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that he would classify according to his definition of genocide. However, beyond
his theoretical interest to look at all these historical case studies, I believe, was a
deeper wish to save humanity from itself by pointing out its wrongs in the past.
Lemkin wrote the following in this regard: “I realized that such persecution can-
not go on endlessly. Those who destroy others also destroy themselves — if not
bodily, then in their souls.”*

When Lemkin worked for the Board of Economic Warfare in Washington in
1942, he was surprised to learn that the Allied Powers had received messages
about the events in Europe and detailed reports about the mass destruction of
Jewish lives there. He was puzzled about why there seemed to be no direct re-
sponse from the Allies to this news and the Germans’ policy in the occupied coun-
tries.*® He later recalled the situation as follows:

In my agency I found complete unawareness that the Axis planned destruction of the peo-
ples under their control. My first attempts to educate my colleagues were discouraging.
They were only politely interested. They were absorbed by their own assignments and were
masters at switching the discussion to their personal problems. The issue I tried to bring up
seemed too theoretical and even fantastic to them.*’

It was hard for Lemkin to attract attention to his ideas, which were based on ev-
erything he had heard and read about the European war theater and the mass
killings taking place there. Eventually, he was able to generate some attention
and was invited to send a short memo to the US President, although this situation
in itself created numerous problems for Lemkin. His memories of this incident
will be cited here in some detail, as they show the dilemma the Polish lawyer
faced at a time when he could probably have had an impact on US policy.

I confided to a friend that I would like to approach President Roosevelt. The reply came
quickly. I was asked to write a memorandum of one page. The president promised to give it
his attention. For several days I worked on this one page. The first draft appeared good to
me, but it sounded too flat, like a statement by an accountant. Clarity and fire were re-
quired, and it did not have enough of either. This one page for my idea was like the bed of
Procrustes to me. How could I compress the pain of millions, the fear of nations, the hope
for salvation from death onto one page? I suggested in this page the adoption of a treaty to
make genocide a crime, the crime of crimes, that would have to be adopted by the nations

45 Thid., 2.
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of the world. Such a treaty would take the life of nations out of the hands of politicians and
give it the objective basis of law. A declaration, which would later be questioned as a mere
expression of hope, did not seem sufficient to me. It would lack the solid foundation of an
international commitment. I was urging speed. It was still possible to save at least a part of
the people.*®

Although President Roosevelt replied, he requested patience from Lemkin, as the
current situation did not allow for actions the lawyer considered pressing. For
the latter, such a statement was wholly inadequate for the events in Europe, and
he perceived the position of many US politicians of the time as indifferent. Hu-
manity was witnessing mass murder on a scale never seen before, but nobody
seemed to care too much about intervening immediately, at least in any tangible
way.*® His book, with a discussion of his new concept of genocide, was therefore
an attempt to awaken the masses and persuade them of the necessity not only to
prosecute the current genocide but also to prevent similar ones in the future.

The Nuremberg Tribunal was ultimately also deficient from Lemkin’s per-
spective due to the judges’ and prosecutors’ “refusal to establish a precedent
against this type of international crime. The Allies decided their case against a
past Hitler but refused to envisage future Hitlers.””® While “genocide” had gained
attention and importance as a term to describe the Nazis’ crimes by 1945, it still
lacked acceptance as a legal category.” Lemkin wanted more, and he stated his
vision clearly in the same year when he demanded the following:

Genocide is directed against a national group as an entity and the attack on individuals is
only secondary to the annihilation of the national group to which they belong. . . . The prac-
tices of genocide anywhere affect the vital interests of all civilized people. Its consequences
can neither be isolated nor localized. Tolerating genocide is an admission of the principle
that one national group has the right to attack another because of its supposed racial superi-
ority. This principle invites an expansion of such practices beyond the borders of the offend-
ing state, and that means wars of aggression. . . . Genocide is too disastrous a phenomenon
to be left to fragmentary regulation. There must be an adequate mechanism for interna-
tional cooperation in the punishment of the offenders.>

The formation of the United Nations eventually allowed Lemkin to make his voice
heard by those who would decide about the future of mankind. It is therefore no

48 Ihid., 114.

49 Thid., 115.

50 Ibid., 118.

51 The Evening Star had used the term to describe the German crimes, and the Washington Post
also applied the term in an editorial. See Evening Star (Washington, DC), October 18, 1945, 2;
Washington Post, December 3, 1945.

52 Raphael Lemkin, “Genocide — A Modern Crime,” Free World 4 (1945): 39-43.
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surprise that Lemkin was present when the world community began to forge its
representative political organ; “armed with his new magnum opus,” he lobbied
for the acceptance of genocide as a legal category to prosecute and judge future
crimes accordingly.®®

What was to be judged, and what has been a “fundamental point of agree-
ment”>* for the definition of genocide ever since the UN Genocide Convention of
1948, was the systematic element of the crime, i.e., the planning and structured
commitment of violence to destroy a whole population or specific group as such.
The Genocide Convention adopted important elements of Lemkin’s ideas and de-
fined genocide as follows:

[Glenocide means any of the following acts committed with intent to destroy, in whole or in

part, a national, ethnical, racial or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its phys-
ical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.>

However, the groups to be protected according to the Genocide Convention “were
the result of political compromise but also a consequence of the jurisprudence of
the Nuremberg Tribunal set up in 1945 to punish Nazi war criminals.”® There-
fore, the Convention per se and its categorization and definitional considerations
are limited in their original context and very much tied to the experience of the
Second World War and the Holocaust. One restrictive consideration might have
been the assumption that genocide must be tied to an aggressive war of expan-
sion and was considered to not happen in times of peace. However, while wars
create a particular window of opportunity for genocidal violence as well as other
extreme forms of violence or mass killings,”” genocides are not limited to these
war-related contexts but can also happen in more peaceful periods.

The concept of genocide has numerous shortcomings, first and foremost its
legal definition. The protections granted by the Genocide Convention appear to
be unequal, as some group identities are more protected while others are not cov-
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ered by the convention at all.*® This decision was made out of political necessity

because Lemkin accepted a compromise “by arguing that political groups should
be excluded because they lacked the cohesion or permanence of other groups.
After arduous negotiations, it was finally decided that the protection of political
and other excluded groups should be guaranteed . . . Thus, the United Nations de-
fined genocide as a new legal typology . . . [b]ut by excluding political groups, the
definition of genocide became arbitrarily restrictive.”>

In fact, it was political identities and the rivalries related to them that would
determine many instances of genocidal violence, especially on the peripheries of
the Cold War,?® but the victims in these cases were not protected by the Genocide
Convention as they were not considered to possess “suitable” victimologies. Con-
sequently, only the cases of Rwanda in 1994 and the Srebrenica massacre in 1995
were legally recognized as genocide. Many other cases, like Cambodia, were not."
The necessity of having his concept accepted at all made Lemkin and the politi-
cians involved agree to a foul compromise that remains problematic even today
with regard to violence used for genocidal purposes, especially when its genocidal
character is not accepted by the broader world community and international
courts. While some academics have tried to refine the concept since Lemkin’s
original study in 1944, including Frank Chalk, Kurt Jonassohn, and Barbara Harff,
among several others,% definitional shortcomings still exist. However, as the next
part of the present chapter will show, these were not intended by Lemkin, whose
later work attempted to refine his original concept using further studies and an
extension of the cases considered for the establishment of the terminology of
genocide.

Unwanted Shortcomings

International human rights laws, including the UN Genocide Convention, were
closely related to the crimes committed by the Nazis, as it was “[t]he horrors of
Auschwitz, Dachau and Treblinka [that] set the context for the development of
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human rights law in the years following the Second World War.”®® However, the
Nuremberg Trials did not suffice, and the relevant indictment only mentioned the
term “genocide” once. According to the verdict, the Nazis had “conducted deliber-
ate and systematic genocide, viz., the extermination of racial and national groups,
against the civilian populations of certain occupied territories in order to destroy
particular races and classes of people and national, racial, or religious groups,
particularly Jews, Poles, and Gypsies and others.”®* Nevertheless, for Lemkin,
who followed the events closely, the Nuremberg Trials left a “legal gap to fill,”®
especially since the concept of genocide as such had not yet been legally institu-
tionalized. The Polish lawyer, as has been shown, “had been indefatigable in pro-
moting his ideas”®® since his book was published in 1944, and he had been
lobbying for the legal adaptation of his concept ever since.

Regardless of the energy he invested, and due to a lack of source access and
the impossibility of seeing the full scale of the Holocaust at that moment, Lemkin
did not fully understand the dimensions of the violence the Nazis had used
against all kinds of groups, and he only interpreted violence against certain na-
tional groups as genocidal, a consideration that limited the concept tremen-
dously.?” Although Lemkin was right in many regards, such as in realizing the
necessity to “see killing and physical harm as elements of the broader process of
social destruction” and “to stress the integrated, multi-dimensional nature of the
attack,”®® some elements in his theoretical considerations were not sufficient to
pay tribute to the crime he wanted to address. The term “genos” he used for his
concept was not unproblematic either. Lemkin chose a meaning that considered
“the target of genocide as a social group constituted biologically, through common
descent,” although, as Martin Shaw reminds us, “ethnicity is entirely socially and
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culturally constructed.”®® Biological aspects do not always seem to play the most
significant role in genocidal acts, but Lemkin mainly focused on the National So-
cialist ideology when he defined his ideas in relation to possible victim groups.
The crime of crimes was therefore already biased by the historical context of its
most infamous example, and it is this in particular that makes it so unfitting for
other cases.”® Not all genocidal violence is based on the same assumptions about
the victims, and not every perpetrator applies the same forms of legitimization
for violent acts. Not all violence can be explained so easily because, sometimes, it
can be used against people who are also falsely subsumed under a certain group
identity. Ultimately, the closedness of the concept was a consequence of the cir-
cumstances of its creation and adaptation into international law.

The United Nations wanted to prevent genocides from happening in the fu-
ture, but the political situation and the reservations of some nation-states to ac-
cept a broader concept due to reservations about considerations of “cultural” or
“political genocide” made it impossible to overcome some of the shortcomings the
Genocide Convention continues to demonstrate until today. However, it can still
be described as “an unprecedented progressive step in the history of interna-
tional law.””* While the term “genocide” had been used before, it was not legally
binding, and in contrast to the Nuremberg Trials, the Tokyo Tribunal avoided its
use, especially when discussing the so-called Rape of Nanking.”” In particular, the
violence used by the Japanese Army against civilians and women who were traf-
ficked across Asia to be abused as sex slaves was not considered genocidal by
many.”® Roger Baldwin, one of the founders of the American Civil Liberties
Union, answered a query in this regard as follows: “I do not think you will get
very far with the subject of genocide in relation to the Japanese occupation of
Korea. That followed the regular old pattern of imperialism except for the single
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feature that Korea was annexed as an integral part of Japan. . . . I doubt whether
you will find anything properly relating to genocide in Korean experience. There
was no attempt at exterminating a people on racial grounds.””* Baldwin’s state-
ment emphasizes an already-mentioned dilemma, namely, that the definition of
genocide remained too connected to the German context after the Second World
War. In addition, the US soon needed Japan as an ally in the Cold War, and Douglas
MacArthur’s occupation policy therefore seemed more interested in a secure coop-
eration than a severe punishment of Japanese war crimes.”

Work on the UN Genocide Convention was therefore bound by the context of
the Holocaust; “statesmen felt as if they owed an apology to the world for the ho-
locaust [sic], and for past follies, frustrations, and the many crimes committed.””®
For many, it seemed to have presented the first and only real genocide in history,
and due to the political landscape, in which a broader definition of genocidal vio-
lence would have caused intense debates and maybe jeopardized the entire pro-
cess of establishing the Convention, Lemkin had to act strategically to get it
accepted by the world community:

My plan was to combine the support of a Latin American republic with that of a nation in
Asia, which would attract through its culture and world position many other nations of the
East. I will make a “marriage” between the West and the East for the sake of this resolution.
If it was possible to create such a combination, the European delegations could not refuse to
follow, especially after the recent holocaust. The nations of Africa, on whom genocide was
practiced, would be very receptive. The Allies of the recent war would have to say yes, be-
cause they could not afford to be led but must themselves lead. . . . I stressed that genocide
had happened throughout history and inflicted great losses on mankind and culture. I
thought the draft should not demand too much, so that the delegations might make it stron-
ger. The main thing is not to frighten by too-bold demands.”

With Cuba, Panama, and India supporting Lemkin’s proposal, i.e., General Assem-
bly Resolution 96(I), the process had begun, although the United States and the
Soviet Union were against expanding the definition to the persecution of political
groups. Nevertheless, a text would be prepared by a legal subcommittee chaired
by Charles Fahy, a US delegate.”® “The subcommittee,” Lemkin later recalled, “de-
cided to include in the resolution a declaration that genocide is a crime under
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international law, a condemnation of this crime by all civilized nations, to pre-
pare a convention on the prevention and punishment of the crime of genocide,
and to present this resolution to the next Assembly.””® Regardless of this decision,
much lobbying work needed to be done to secure its acceptance.®

Furthermore, the draft sought protection for more victim groups:

The draft convention states as its purpose the prevention of destruction of racial, national,
linguistic, religious or political groups. Three types of genocide are defined. (1) Physical
genocide: meaning killing or putting in such condition that death or loss of health is inevita-
ble (concentration camps, starvation, torture and medical experiments on human beings
are included in this category). (2) Biological genocide: consisting in actions tending to pre-
vent life and to kill a human group through delayed action. (Sterilization, breaking up fami-
lies, as was done in deportations for forced labor, and obstructions to marriages are termed
biological genocides). (3) Cultural genocide: meaning the destruction of specific characteris-
tics of a group, or obliteration of its spiritual life and culture.®*

The draft therefore sought to cover a much broader definition of genocide than
the actual Convention did. Regardless of this reduced scope, the latter “was sup-
posed to usher humanity into a better future, forestalling horrors such as those
inflicted by the Nazis.”® The Genocide Convention was eventually acceptable to
all signatories,® and it became “one of the first major documents of international
law negotiated within the pluralistic environment of the United Nations.”®*

For Lemkin, however, genocide was more than a category to describe the Ho-
locaust; it constituted violence applied by states and perpetrators to destroy other
groups systematically, “[alnd as he demonstrated throughout his comparative
genocide research, there are many ways to destroy a group.”® When one takes a
closer look at Lemkin’s later studies related to the topic, it is clear that the Geno-
cide Convention was not the end of his endeavor but rather a first attempt. He
intended to broaden his concept to more than European cases of genocide, and
his unfinished project suggests that he really took a global and chronologically
broad approach toward refining the concept:

79 Lemkin, Totally Unofficial, 131.

80 Ihid., 133-179. For a survey of the drafting process, see Kunz, “The United Nations Convention
on Genocide,” 739-740; Schabas, Genocide in International Law, 59-116.

81 Mariam L. Milliren, “The U.N. Convention on Genocide,” World Affairs 110, no. 4 (1947): 294.
82 Anton Weiss-Wendt, The Soviet Union and the Gutting of the UN Genocide Convention (Madi-
son, WI: University of Wisconsin Press, 2017), 3.

83 William C. Gordon, “International Law: Self-Executing Treaties: The Genocide Convention,”
Michigan Law Review 48, no. 6 (1950): 860.

84 Weiss-Wendt, The Soviet Union, 3.

85 Frieze, “Introduction,” xvi.



56 = FrankJacob

I intend to write a book under the title “Introduction to the Study of Genocide.” This book
will deal with international and comparative law aspects of this crime. Moreover, the partic-
ular acts of genocide will be illustrated by historical examples from Antiquity, the Middle
Ages and Modern Times. These examples are necessary not only to prove that genocide al-
ways existed in history, but also to explain the pracitcability [sic] of the Genocide Conven-
tion which up to now has been ratified by the parliaments of 58 nations.*

Lemkin thereby wanted to develop a concept that could be applied to all kinds of
genocide in different geographical regions of the world. He stated in this regard
that his

method of research is based on the premise that genocide is an organic concept of multiple
influences and consequences. Therefore, the examination of the problem is not limited to
one branch of science, but claims the support of many. The formulation of the concept
being new, it was necessary to examine it on a possibly large and varied basis of history
and different civilizations. Although every period of history must be judged according to its
own moral standards, it was necessary to use as a point of departure for objective research
the definition of genocide provided for by the Genocide Convention, inasmuch as this defini-
tion is based on historical examples.®’

Lemkin was convinced that “genocide followed humanity throughout history”
and that “[o]ne of the basic reasons for genocide is a conflict of cultures,” for
which “colonialism cannot be left without blame.”®® Considering the context of
the postwar world, such statements went far beyond anything achievable with
the UN at that time, again highlighting that Lemkin had to make a compromise
that remained insufficient compared to what he could have hoped for as a
broader definition of genocide. To describe the “crimes of all crimes,” Lemkin re-
flected on cultural aspects that could trigger or stimulate genocidal violence as
well:

The significance of genocide is also examined in relation to the development of civilization
in a given area and time. The groups involved are: national, racial, ethnical and religious.
These are and have been the basic groups of mankind which have contributed to world civi-
lization through their own cultures. These contributions have been the cause of cultural
conflicts in intolerant societies both in domestic and international dimensions. The destruc-
tion of these groups has caused irretrievable losses because culture by its very nature can
be neither restored or duplicated.®
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Taking Lemkin’s notes for his book project into account, one can assume that he
was not fully on board with the UN Genocide Convention but saw it as a neces-
sary first step to be able to work on the concept of genocide further in the future.
Unfortunately, he died before he could pursue this aim, and his concept still
awaits the necessary changes, and the debate thereupon is still ongoing.

Conclusion

The UN Genocide Convention must, without any doubt, be considered “a personal
triumph”®® for Lemkin, who spent the last two years of his life getting his autobi-
ography published to record and provide critical insights into the drafting of the
Convention and the ideas and experiences behind the theoretical and legal con-
cept of genocide.” His role cannot be overemphasized when it comes to this his-
tory, but while Lemkin did not achieve all he wanted, he made concessions to
achieve what he could at a given time. It was necessary for the world community
to make amends, not only for the immense losses and suffering humanity had
just witnessed, especially in Europe, hence also in other geographical contexts,
but also for political problems that were not easy to circumvent for those inter-
ested in a broader definition of genocide either. Ultimately, the efforts of Lemkin
and many others secured the acceptance and ratification of the Genocide Conven-
tion, but the process that had been started was not supposed to stop at this point.
An examination of Lemkin’s personal writings shows that he was eager to apply a
much broader concept, one that would probably have been more fitting to the
forms of genocide the world has witnessed since 1948 but which were not “suit-
able enough” to be categorized as such in Lemkin’s day. It is therefore necessary
to work with Lemkin’s original concept further, to broaden it where necessary,
even against politically motivated restrictions, to achieve a result that would be
more appropriate for all kinds of genocidal violence, direct or indirect, that the
Genocide Convention does not yet cover. It is, in a way, Lemkin’s legacy that the
unwanted shortcomings of his achievement still await to be adjusted to match the
necessities of our time, a new era that faces genocidal violence in many different
forms and contexts.
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